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[bookmark: _Toc513300507]Speaking Notes – June 2025
The Government, its Branches and You
Hi everyone - welcome to the Whole of Victorian Government Legal Induction Series.  I will be kicking things off with a presentation on the Government, its Branches and You.  
My name is Sam Hamilton Lindsay, I'm a Senior Solicitor at VGSO in the Public Law and Planning Branch, and I work in the Constitutional Law and Advice Team.  
The presentation is scheduled to run from 9.45-10.45.  There should be time for questions at the end, but please feel free to put your hand up at any time during the presentation, too.
I will also be asking a few questions along the way to keep things interesting.  
Slide 2 — Overview
This presentation is intended to give you a broad sense of our system of government, how and where you fit in as a person employed in government, and some of the key obligations that you need to be aware of. 
Some of the concepts that I'll run through will be familiar to you all from university days, or if you've worked in government before.  But some of you might not have thought about them in recent years, or you may have never had to apply them in practice.  So I hope this is at least a nice refresher, and that you come away with a new details and some few practical tips. 
So, with that in mind, today I will be covering:  
1. Structure of government - both in Victoria and federally, and where you fit within it.
2. Key principles of our system of government which impact on your role:  responsible government and separation of powers.
3. Your key obligations by virtue of your role as a public sector employee and government lawyer. 
Slide 3 - The structure of govt
PART 1: STRUCTURE OF GOVERNMENT
Kicking off with the first part of our presentation: the structure of government, and where you fit in.  
Let's start by considering the three branches of government in Victoria.  What are they?  
Executive, Legislature/Parliament, Judiciary
As a public service employee, you are part of the Executive, or 'Administrative' Branch of government in Victoria. 
Section 1.1: The Executive
Slide 5 — The Executive in Victoria
The Executive is responsible for administering legislation and delivering public services — in other words, getting things done.  The term is interchangeable with 'the Crown'.[footnoteRef:1] [1:  	Sue v Hill (1999) 199 CLR 462, [87] (Gleeson CJ, Gummow and Hayne JJ).] 

In Victoria the Crown is typically thought to consist of:
· the Governor (as the Head of State)
· Ministers and particular groups of Ministers (being the Executive Council and Cabinet)
· and the Departments of the State.
We will have a look at each of these elements in turn.  So starting with . . .
Slide 5 — The Governor
The Governor is appointed by the King or Queen on the advice of the Premier.  On the screen is the current Governor of Victoria, the Honourable Margaret Gardner.
The Governor exercises the constitutional power of Head of State in Victoria.  Can anyone give me some examples of the Governor's powers?  
· to call an election
· to give Royal Assent to Bills
· to make Orders and Proclamations; and
· to appoint people to public offices.  
Generally speaking, the Governor is required to exercise these powers on advice.
If you see that a statute or other instrument refers to something to be done by the 'Governor in Council', this means the Governor must act on the advice of the Executive Council.[footnoteRef:2]  [2:  	Interpretation of Legislation Act 1984, s 38 definition of 'Governor in Council'; Constitution Act 1975, s 87E(a).] 

The Executive Council is a body provided for by Victoria's Constitution Act, made up of the Premier and the Ministers.[footnoteRef:3] [3:  	Constitution Act 1975, s 50.] 

For most of the Governor's other powers and functions, the Governor acts on the advice of the Premier,[footnoteRef:4] currently the Honourable Jacinta Allan. [4:  	Constitution Act 1975, s 87E(b).] 

Slide 6 — Ministers
In turn, the Governor appoints 'responsible Ministers of the Crown', who are required to be members of Parliament.[footnoteRef:5] [5:  	Constitution Act 1975, ss 50, 51.] 

Slide shows the Attorney-General, and the Minister for Finance and the Minister for Education.  
Ministerial portfolios are allocated by the Premier. 
There are currently 62 Ministerial positions/portfolios - but many MPs will have several positions. 
E.g. Sonya Kilkenny is both the Minister for Planning and A-G.
Does anyone know how you find out which Minister is responsible for which Act?  
If you want to know what legislation each Minister is responsible for administering, have a look at the 'General Order'.  General orders are published online and list which Minister is the responsible Minister for which Act.  
There's also something called the Administrative Arrangements Act under which orders are made transferring responsibility for Acts to different Ministers/Depts etc.
Slide 7 — The Cabinet
In turn, the Ministers make up the Cabinet.[footnoteRef:6] [6:  This can be some Ministers or all Ministers. In Victoria, currently it is all Ministers. ] 

Unlike the Executive Council, the Cabinet has no legal powers and there is no mention of Cabinet in the Victorian Constitution at all.  It is entirely a creature of convention.
So what does Cabinet actually do?  
It is the body through which the Government makes its significant decisions.  Cabinet considers significant matters of state including: major policy issues; legislation to be introduced to Parliament; matters likely to impact relations with other governments; and significant appointments to public offices. 
Cabinet is attended by the Premier and all Ministers, the Cabinet Secretary, the Premier’s Chief of Staff, and the Secretary of DPC.  In exceptional circumstances, guests may attend for particular issues (e.g. the CHO).
For a matter to be put to Cabinet for consideration, the minister responsible for that matter will request that it be included on the Cabinet agenda.
Cabinet operates in accordance with conventions.  There are three Cabinet conventions worth knowing about: 
Collective responsibility:  Cabinet decisions are collective decisions and are binding on all Ministers as government policy.  All Ministers give their support in public debate to the collective decisions of Cabinet, even if they do not personally agree with them.
Confidentiality:  Cabinet confidentiality means that the deliberations of Cabinet must not be revealed publicly.  The idea is that strict confidentiality allows Cabinet members to freely and openly discuss matters in Cabinet meetings, with confidence that the content of these discussions will not be released to the public, and that this leads to the government making better decisions.  
Cabinet information is generally immune from production (including in FOI, in the Courts or to the Houses or Committees of Parliament) – because disclosure is considered to be contrary to the public interest.
‘Need to know’:  To maintain Cabinet confidentiality, access to Cabinet information is tightly controlled within government and is only distributed on a ‘need to know’ basis.
Slide 8 — Departments
Also part of the Executive are Departments, and people employed in Departments.  A Victorian Government Department consists of:
·  the Secretary (who is the Department Head)
· various Deputy Secretaries and other Executives
· and Employees.
There are currently 10 Departments.    
Supplementary notes:
Legal form: Part of Crown. No separate legal identity.
Established and abolished through an Order in Council made under s 10 of the Public Administration Act 2004.
Functions: Provide strategic policy advice to Ministers. Implement government policy. Provide a range of service delivery, regulatory and other functions.
Slide 9  — Public Entities & Others
In addition to Departments, there are also numerous other types of 'public entities'.  
Although the Executive / Crown is traditionally thought to comprise the bodies we have just been discussing (Governor, Ministers, Departments) - in modern times the work of the executive branch of government is also done through public entities and other public bodies.  
Employees of such entities also form part of the Victorian public sector.  Here are some examples of public entities.
statutory authorities (that is, established by or under an Act of Parliament), like the Victorian Disability Worker Commission;
state-owned corporations - like Water corporations; 
boards, trusts and committees, established by government to undertake public functions – this includes the National Gallery of Victoria. 
Confusingly, these entities may or may not be considered part of the Crown, depending on factors like its structure, functions, establishing legislation, and the extent of Ministerial control over it.  The answer can vary depending on the purpose of the question.[footnoteRef:7]   [7:  [If asked about relevant factors: Depends on whether these bodies are subject to Executive's direction and control and may be regarded as essentially acting as the Executive's alter ego in a particular field.  Relevant features include: composition (appointed by exec?), employment (staff employed by Secretary?), nature of functions (traditionally seen as responsibility of the State?), subject to Minister's power of direction.]] 

Supplementary notes:
Many possible forms including unincorporated body such as an advisory body and an incorporated body. Generally have separate legal status to the Crown.
Established by many possible mechanisms, including Ministerial direction, specific legislation, State Owned Enterprises Act and Corporations Act 2001 (Cth).
Governance structure and relationship with Minister: Typically has a governing Board appointed by the Minister. Degree of Ministerial control varies across different entities with different functions. Minister’s powers of direction usually identified in enabling or umbrella legislation.
Functions: Provide a wide range of functions at arm’s length from Ministers, including service delivery, commercial activities and stewardship of public assets.
Supplementary notes:
Part of Crown. May have a separate legal identity for the exercise of some functions.
Established by Order in Council under section 11 of the Public Administration Act.
Governance structure and relationship with Minister: Discrete business unit of Department with significant managerial autonomy. Administrative office head employs staff and is responsible to the Secretary of the relevant Department. Minister may have high level of direction and control through the Secretary. Administrative offices may also have statutory functions that are performed independently of the responsible departmental Secretary.
Funded through relevant department.
Functions: Provide discrete groups of services and public functions.
Section 1.2: The federal system
Slide 11 — Federal system
So that covers off the structure of Victorian government at a high level.
The second aspect of the structure of government I want to touch on is the federal system.
The Victorian government is part of a broader system of government provided for by the Commonwealth Constitution, which is a federal system of government.  
That is because the Commonwealth Constitution establishes the Commonwealth but continues the existence of the former colonies as States.[footnoteRef:8] [8:  Constitution, ss 106-108.] 

The Executive, Parliament and Judiciary exist at both the State and Commonwealth level.
Slide 12 — Division of legislative power
The main way in which the Commonwealth Constitution divides power between the Commonwealth and the States is by dividing legislative power. 
The Constitution gives the Commonwealth Parliament limited power to legislate on specific subject matters, in sections 51[footnoteRef:9] and 52; and [9:  Under s 51, State parliaments can refer matters to the federal Parliament. ] 

the States have broad (sometimes called 'plenary') legislative powers, not confined to specific subject matters. 
Some Commonwealth legislative powers are exclusive to the Commonwealth[footnoteRef:10] - but mostly, Cth and State powers are concurrent, so can be exercised by both the Commonwealth and States.[footnoteRef:11] The rest are State residual powers.[footnoteRef:12] [10:  Some of the powers listed in section 51 are exclusive powers of the federal Parliament; that is, only the federal Parliament can make laws in these areas (eg, defence, payments to Australians, including pensions and Medicare, foreign policy, national census, currency, lighthouses, lightships, beacons and buoys, copyright, citizenship). Some powers are shared with the state and territory parliaments. These powers are said to be concurrent. Exclusive powers of the federal Parliament are also included in sections 52 (the national capital, federal public service), 86 and 90 (collections of customs - taxes - on imported goods), 114 and 115 (defence and currency) and 122 (laws for territories; though territories are self-governing).]  [11:  Examples of concurrent powers are education (federal - universities; state and territory - schools and teachers, vocational education), environment (federal - internal treaties eg, world heritage areas; state and territory - protection of natural environment, development approvals, waste disposal); health (federal - payments to doctors and for pharmaceuticals; state and territories - hospitals); marriage and divorce (federal - decides who can get married; state and territories - decides how marriages are registered); overseas trade (federal - ratifies international trade agreements for the whole of Australia; state and territories - ratifies international trade agreements for that state or territory); taxation (federal - collects tax on income and company profits; state or territory - collects stamp duty, payroll tax, other small taxes).]  [12:  State laws relate to matters that are primarily of state interest such as schools, hospitals, roads and railways, public transport, utilities such as electricity and water supply, mining, agriculture, forests, community services, consumer affairs, police, prisons and ambulance services. ] 

But if there is an inconsistency between federal and State law, s 109 of the Constitution says the Commonwealth law prevails, and the State law is invalid to the extent of the inconsistency.  
If a law is contested – challenged – it is up to the High Court to determine whether the Constitution gives the relevant parliament the power to make this law.
Any questions about the structure of Government?
PART 2:  Principles of our system of government
Section 2.1:  Responsible and representative government
Slide 12 — Principles of our system of government
In Australia, our systems of government at the State and federal level are premised on two central concepts:
representative and responsible government; and
the separation of powers.
[bookmark: _Toc513300518]Slide 13 - Representative and responsible government
As to representative and responsible government, this means:
the Executive is responsible to the Parliament;[footnoteRef:13] and [13:  	ACTV v Commonwealth (1992) 177 CLR 106, 135 (Mason CJ); New South Wales v Commonwealth (Sea and Submerged Lands case) (1975) 135 CLR 337, 364-365 (Barwick CJ); Williams (2012) 248 CLR 156, [61] (French CJ).] 

the Government is representative of the people.[footnoteRef:14] [14:  	ACTV v Commonwealth (1992) 177 CLR 106, 137 (Mason CJ).  That representative government is prescribed by the Constitution has been affirmed on various occasions by the High Court.  See, e.g., Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 and other cases concerning the implied freedom of political communication.] 

Slide 14 - Ministerial Responsibility
A key pillar of responsible government is Ministerial responsibility.  There are two aspects to Ministerial responsibility: collective and individual responsibility.
First, collective responsibility (as I mentioned earlier) means that Ministers are collectively responsible for all decisions taken by the Cabinet.
Cabinet decisions will be fully and publicly supported by all Ministers. 
Ministers may only express their disagreement with decisions, within the confines of a Cabinet meeting.  Cabinet confidentiality, discussed earlier, protects these Cabinet discussions.  Despite any disagreements, all Misters are expected to stand by the decision to the public.  
If a Minister is unable to publicly support a Cabinet decision, the proper course is for the Minister to resign.
The rationale of collective responsibility is that it increases public confidence in the stability of government. 
Slide 15 - Individual Ministerial responsibility
Moving on to individual responsibility:
Ministers are individually responsible for the actions of those under their authority and can be called to account for those actions by the Parliament. 
Each Minister is appointed by the Premier to a particular portfolio, which is the Minister's area of responsibility.  This includes responsibility for administering certain Acts, for related Departments, and for various public entities.
To give a practical example of this chain of responsibility, I'll show how it applies to a Dept of Transport and Planning employee:  
On an everyday level, the employee is responsible for their own work and conduct, and is responsible to their own supervisor.
The Secretary of DTP, Jeroen Weimar, is responsible for the activities of the entire Department, including each employee's activities.
The Secretary is responsible to his responsible Minister.  In the case of DTP this will be either the Hon Gabrielle Williams, Melissa Horne, Sonya Kilkenny, or Harriet Shing, depending on the subject matter.
Because all Ministers are required to be members of Parliament, they are accountable to Parliament for the conduct of the Department; and 
The Parliament is accountable to the People through elections.  Ministers could lose their seat, or the government be voted out, if the public lost confidence in their management of their portfolio.
This chain of responsibility is the basis of responsible government.
Slide 17:  A quick question break to test your knowledge
Linda is employed in the Department of Transport and Planning.  As part of her job, she signs a contract for road maintenance works with a friend’s construction company. 
Linda did not have authority or approval to sign the contract.  A news article runs a week later: it claims that the State has entered an over-priced contract without a proper tender process.  The Builders’ Association demands an explanation.  Who is responsible for the State entering into the contract?
What does everyone think?
The answer is that everyone is responsible in some way: 
- Linda will be responsible to her manager/ the Secretary and may be disciplined for breaching the code of conduct.
- the Secretary will have to answer for her actions to the Minister, and could be criticised (or even fired) for failing to properly administer the Department.  
- the Minister have to explain the conduct to Parliament, provide information about it, and will be accountable publicly for the actions of their Department.  (On rare occasions, Ministers have resigned for a failing in their Department.)

Section 2.1: Separation of powers
Slide 17 — Separation of powers:
Now, moving on to the second basic principle of our system of government: the separation of powers.
The principle of the separation of powers is based on the idea that the functions of government should be divided and performed by separate branches.
The objective behind the separation of power is to avoid the negative consequences that would flow if power was too concentrated in one person or institution.  
So what is the separation of powers in Victoria? 
The separation of powers refers to the separation of the power of the Executive, the Parliament and the Judiciary.  
There are checks and balances that are designed to ensure that power does not become too concentrated in any of these branches.  You could think of these relationships as kind of like a game of a 'rock, paper, scissors', where each of the branches is limited by the other in some way.
I will now tease out the interaction between the different branches, and their responsibilities to each other, so that we can see how the principle of the separation of powers works. 
Slide 18 — The Judiciary & the Parliament 
First, looking at the interaction between the Judiciary and Parliament:
The Parliament is, of course, the supreme law making body.  When making laws, Parliament can override the common law, i.e. judge-made law.
However, an aspect of the 'rule of law' is that all authority must be subject to and constrained by the law.  As a result, the courts are responsible for interpreting the law.  Critically, is for the courts to determine the validity of laws made by Parliament.[footnoteRef:15] [15:  	Australian Communist Party v Commonwealth (1951) 83 CLR 1.] 

Within that framework, each institution exercises its functions such that that neither institution intrudes on the role of the other.  For example:
When interpreting statutes, courts seek to find the meaning that the Parliament can be taken to have intended, using settled principles of statutory construction.  They don't substitute that intention with their own view of what would be a just or preferable policy.  
Generally, the courts respect parliamentary privilege[footnoteRef:16] and do not become involved with the internal workings of the Parliament. [16:  	The principal immunity is the freedom of parliamentary debates and proceedings from question and impeachment in the courts, the most significant effect of which is that members of Parliament cannot be sued or prosecuted for anything they say in debate in the houses.] 

Typically, Parliament respects the sub judice principle to avoid interfering with the role of the court in deciding cases.  This principle is that Members of Parliament choose not to speak about current court cases during debates, if the debate could prejudice the case. 
There are also principles that arise from the Commonwealth and Victorian constitutions which mean that Parliament cannot require the judiciary to exercise a function that is incompatible with the judiciary's independence and impartiality; and that the Parliament cannot dictate to the courts how it should exercise its discretion in a particular case.[footnoteRef:17] [17:  Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51; s 85 of the Victorian Constitution.] 

Moving on to the . . .
Slide 19 — The Judiciary & the Executive
Part of the role of courts is to decide whether executive action is valid when it is challenged.  
But when the courts engage in judicial review of executive action, the courts will review only the lawfulness of the administrative decision or conduct, not its merits.  
Importantly, aspects of the power of Australian courts to review executive action are constitutionally entrenched – they cannot be taken away by Parliament through legislation.[footnoteRef:18] [18:  	The High Court's jurisdiction to review decisions of Commonwealth officers in all matters in which certain remedies (mandamus, prohibition or an injunction) are sought cannot be taken away by the Commonwealth Parliament: Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476, [5] (Gleeson CJ); [103]-[104] (Gaudron, McHugh, Gummow, Kirby and Hayne JJ).  Similar protection is afforded to the judicial review jurisdiction of State Supreme Courts, by principles developed under Ch III of the Commonwealth Constitution which requires that there be a body fitting the description of the 'Supreme Court of a State': Kirk v Industrial Commission of New South Wales (2010) 239 CLR 531.] 

Slide 20 — Parliament & the Executive
In Australia, there is no strict separation of powers between the Parliament and the Executive.  This is because, as already discussed, the system of responsible government depends on the close integration of these two branches.
But there are still several ways that Parliament can hold the Executive to account.  These include:
Questions directed to Ministers during Parliamentary question time;
Parliamentary orders for the Executive to produce documents; and
Parliamentary Committees that inquire into the conduct of the Executive.
Any questions about those inter-relationships between the branches of government?
PART THREE: Your new identity as a public sector employee
Slide 21 - Welcome to your new identity as a public sector employee
Now moving on to the final part of the presentation about our specific role and obligations as Victorian public sector employees.  
High expectations are placed on our conduct as public servants, because: 
· our responsible Ministers will be accountable to the Parliament - and ultimately to the people - for our conduct.
· we will also often be expending public money in the course of our role. 
· we will often be involved in making or implementing policies or decisions that might have a significant impact on a large number of people.
These high standards are broadly reflected in the seven public sector values in s 7 of the Public Administration Act 2004 and shown on the slide.  
As public sector employees, we are expected observe these public sector values.
There is also a Code of Conduct, which is legally binding on all public sector employees, which prescribes standards of required behaviour to promote adherence to the public sector values.   
Many of the goals of these values also apply in the private sector.  But certain aspects of the public sector values are unique (or at least most relevant to) to the public sector, and I'm going to focus on those: impartiality and integrity.
Slide 22 — Public Sector Values
Impartiality is demonstrated by making decisions and providing advice based on merit, acting fairly and objectively and implementing government policies and programs equitably.  
This means we are required to act in an apolitical manner and administer the policies and programs of the elected government.[footnoteRef:19]  We serve the government of the day, not any particular political party. [19:  	See Code of Conduct, 2.2 in relation to the value of 'responsiveness'.] 

In other words - Don't let your politics affect your work.
Integrity is a separate, but related value, that can be demonstrated by, among other things, avoiding conflicts of interest and striving to earn and sustain public trust.
I wanted to provide a few practical tips for applying these values in practice.  
Slide 23 — Tip #1: Consider impartiality for public communications  
Interesting case study - Our Fair Share campaign. 
In 2019, the Victorian Government ran a campaign about Commonwealth funding to Victoria being insufficient and unfair.  Run close to Commonwealth election.  
The campaign became the subject of an audit by the Victorian Auditor-General.  The issue was whether the communication breached the Public Administration Act, which requires public sector communications to be not party political, and not designed or intended to influence public sentiment for or against the current Victorian or Commonwealth government.  
VAGO found the campaign didn't comply with the Act.  That was because advertisements included content that could easily be seen as promoting current Victorian Government funding and criticising current Commonwealth Government, including by using particularly emotive language like 'don't let Canberra short-change our kids'.  Could influence voting at the upcoming Commonwealth election.
Key takeaway - whether you are impartial in your work may be scrutinised.  Ongoing reflection about whether a particular program or communication is party political is critical.
Slide 24 — Tip #2: Think before you tweet
One important aspect of impartiality that will affect you is that there are restrictions on public servants making public comment in both an official and private capacity.[footnoteRef:20]   [20:  	See Code of Conduct, 3.5; Guidance for the Use of Social Media in the Victorian Public Sector (available here).  See also Constitution Act, s 95.] 

In your official capacity,  you can only make public comment when specifically authorised to do so. 
When making a comment in a private capacity (e.g. posts on social media):
You must ensure your comments are not related to any government activity that you are involved in as a public sector employee 
Make it clear that you are expressing your own view.
You must ensure personal comments:
don't compromise your capacity to perform your public sector role in an unbiased manner;
are not seen or perceived to be an official comment; and
don't undermine your standing as a public official.
This brings us to our second cautionary tale that arises from the social media activities of Michaela Banerji.  
Ms Banerji worked for the Commonwealth Department of Immigration.  While working there, she made thousands of tweets criticising the Commonwealth government, particularly its immigration policy, under an anonymous twitter handle.  The tone of some of the tweets were characterised as 'intemperate' and 'bitter and abusive', and constituted personal attacks on government and opposition figures and her own departmental supervisor.
Her identity was eventually discovered and she was dismissed on the basis that she breached the APS Code of Conduct.  
In response, she brought a High Court challenge to the validity of the Code of Conduct on the basis that it infringed the freedom of political communication.  The challenge failed and the HCA held that the restriction on her speech was (broadly) justified.  In doing so:
the High Court emphasised the importance of maintaining an apolitical public service in our system of government.  
An apolitical public service is able to serve governments of either political party.  It would detract from the efficiency and expertise of the public services, and so would impair the functioning of government, if the public service was 'party political' and therefore replaced after each election.  
Ms Banerji's comments were highly political and critical of government policy that was directly relevant to her work, and very likely to compromise her capacity to perform her role in an unbiased manner.
The Court emphasised that anonymous public comment does not always stay anonymous. 
Tip is = always consider whether any public comment you make on a political issue complies with the Code of Conduct, and make your assessment on the assumption that your identity will be revealed.  For more information:  the VPSC publishes guidance about public communications which you should have regard to when considering whether to make a public comment on a political issue.
Any questions about public comment?
Slide 25 — Frank and fearless advice
Moving on from (but related to) integrity and impartiality issues - as a government employees we are obliged to provide the Government with 'frank and fearless advice'.  I wanted to run through a couple of examples of what this can mean in practice.
Slide 26 - Examples of frank and fearless advice
Some of you might remember the Board of Inquiry into the COVID-19 Hotel Quarantine Program.  One part of the inquiry's findings was that public servants had failed to provide frank and fearless advice to government, because they had not briefed Ministers on critical issues in the operation of the program.  
This was partly due to issues with how the program was established, which means there were unclear lines of responsibility between the public servants and Ministers.
The inquiry found that this undermined responsible government because the Ministers could not perform the important function of maintaining oversight of the program, for which they were answerable to the people.
The report following the Robodebt royal commission, made similar findings.  It found that  public servants breached the public sector code of conduct by not doing anything to stop the implementation of the Cth debt recovery program, despite knowing it was illegal.  It also found they failed to act with transparency or accountability by failing to keep written records of important advice provided to government about the legality of the scheme - including permitting inconvenient legal advices to be provided in 'draft' and never finalised.
While providing frank and fearless advice may sound straightforward, it is sometimes difficult to work out where the line is between your duty to provide frank and fearless advice and your duty to implement the government's policies and programs.
For example, earlier this year (March 2024), the Auditor-General prepared a report on the Govt's decision to withdraw from the 2026 Cth Games.  This decision cost the state nearly $600 million.  There was a disagreement between the Auditor-General and the public sector about the advice provided to Government on the viability of hosting the Games.
The Auditor-General said that the waste of money would have been avoided if agencies had given frank and full advice to the government before signed the contract to host the Games.  
The Report said a business case put together by DJSIR raised the risks associated with hosting the Games, but it underestimated the costs and overstated the benefits.  Depts knew this but did not advise government to delay a decision on hosting until a fit-for-purpose business case could be provided.  
Likewise, while DPC and DTF consistently raised cost and other risks during 2022 and early 2023, but they did not expressly advise government that hosting the Games might be unfeasible until much later.[footnoteRef:21] [21:  VAGO, 'Withdrawal from 2026 Commonwealth Games', March 2024, https://www.audit.vic.gov.au/report/withdrawal-2026-commonwealth-games?section=. ] 

The Secretaries of the relevant Departments disagreed with this finding - saying that they were diligently working to implement the govt's decision to host the games, and complied with the Public Admin Act by raising risks. 
In relation to similar criticisms in previous Auditor-General Reports, the Departments have said that it is not the public service's role to prosecute its own agenda by repeatedly advising of options that are contrary government policy, and that doing so would undermine the public service’s impartiality, as well as its credibility and influence with government.[footnoteRef:22]    [22:  VAGO, 'East West Link Project', December 2015, https://www.audit.vic.gov.au/report/east-west-link-project?section=#r1. ] 

So it's clear that there can sometimes be a tension between these obligations to provide frank and fearless advice, and to implement government policies and program.  It's important to critically reflect on these obligations, particularly when you're working on politically sensitive advices or matters.
Slide 27 - Scenario
You are advising government in the context of a large and ongoing infrastructure project.  Part of your advice is to identify and weigh a range of options available to the government to deliver the project.  After identifying the available options, you rank them according to how likely they are to deliver the project outcomes whilst complying with relevant laws.  Your recommended approach is the approach that delivers the identified project outcomes, at a higher cost, but in a way that presents the lowest risk of non-compliance with relevant laws.
During the life of the project, there is a change of government and the new government considers the project to be too expensive.  You are asked to revise your advice so that the approach previously considered in your advice to be the least favourable because it presented the greatest risk of non-compliance with relevant laws is the recommended approach.  The approach also happens to be the least expensive.
Slide 28
What do you do? 
a) Resign
b) Provide the advice, revised as requested (i.e. do what you've been asked to do).
c) Provide the revised advice, noting in the advice that the changes have been made at the request of your client/stakeholder.
d) Provide supplementary advice, noting you have been asked to reconsider the recommendation in your previous advice, but noting that you remain of the view that the first recommended approach is preferable.
e) It depends.

Slide 29 - Good to know … 
It's worth mentioning some other obligations that often surprise people new to the public sector.
Other employment
First, as a public service employee, you can only engage in other paid or voluntary work, where the activity does not conflict with your role as a public sector employee.[footnoteRef:23]  And you must seek formal approval to engage in any other work.[footnoteRef:24]   [23:  	See Code of Conduct 3.8.]  [24:  	Public Administration Act, s 32.] 

This includes things like doing pro bono legal work or sitting on a Board or a Committee.
Gifts & hospitality
Secondly, as part of the public sector you need to careful about accepting gifts, benefits and hospitality.  The way we respond to offers of gifts is critical to earning and sustaining public trust.  
Your Dept or body will have a gifts and hospitality policy.   For example, at VGSO we come within DJCS's policy, which requires us to register all offers of gifts/hospitality over $50, and must refuse offers that could reasonably be perceived as undermining the dept's integrity and impartiality, and from individuals or organisations about whom the department is likely to make decisions. 
For example, if I caught up for lunch with a friend who is a barrister who often does Government work, I would make sure I don't let them buy me lunch in case it is seen as influencing my decision to brief them in future cases.
Government litigation
Finally, particularly as government lawyers, you are subject to specific requirements when conducting litigation on behalf of the State.  These are set out in the Model Litigant Guidelines.  If you're in a role that may involve instructing in or conducting litigation, familiarise yourself with these guidelines.
Slide 30 - Lawyers in particular
Finally, in a role as a government lawyer, you have a special responsibility to uphold the rule of law.  That is because much of the government's conduct:
is made up of day to day activities that are not of a nature that is subject to judicial review; and/or
of necessity, is conducted confidentially, so not normally susceptible to external scrutiny.
In addition, people responsible for implementing the government's programs are often not aware of applicable legal limits.
This means that government lawyers provide the first check to ensure that executive power is properly exercised.[footnoteRef:25]  You might like to think of yourselves as agents of the rule of law.[footnoteRef:26] [25:  The Hon Marilyn Warren AC, 'Being a government lawyer', Government Lawyers Conference, 23 June 2017, 8.]  [26:  As above.] 

Frank and fearless advice is a particularly important part of your role for this reason.  You might find yourself in a position where you are advising government that a course of action they are determined to take is contrary to law.  While we should always ensure we're providing unwelcome advice in a manner which is sensitive and helps the client to find solutions, it's critical that the government is presented with your advice frankly and fearlessly, and left in no doubt about the essential nature of the advice being given, even though they might not like the answer.
Slide 31  — Recap
So I do hope this presentation has highlighted how we have special obligations and responsibilities as public service employees, and has explained the reasons sitting behind them. 
You are going to be doing really interesting work during your time in the public sector, and I hope that the rest of the presentations will help give you a good foundation for that work (or improve upon the foundation you already have).
Slide 32 — Questions?
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